DOING BUSINESS IN BRAZIL

1.
General Features

2.
Registration of Foreign Capital

3.
Remittance of Profit

4.
Repatriation of Capital

5.
Transfer Abroad of Investments in Brazil


5.a. Restrictions on Remittances Abroad


5.b. Restrictions on Foreign Investments

6.
Forms of Association

7.
Registration Process

8.
Publicly –Held Companies
9.
Tax System

10.
Anti-Trust Legislation


10.a. Acts Prohibited by the Anti-Trust Law


10.b. Applicable Penalties

11.
Labor Law In Brazil


11.a. Foreign Work in Brazil

DOING BUSINESS IN BRAZIL

1.
General features

The investments into and repatriation of foreign capital from Brazil are subject to various federal laws and regulations. Foreign capital is considered to be any goods, machinery and equipment that enter Brazil with no initial disbursement of foreign exchange, and are intended for the production of goods and services, as well as any funds brought into the country by individuals or companies resident or headquartered abroad to be used in economic activities. 
2.
Registration of foreign capital

Foreign capital must be registered through an electronic system, which is part of the Central Bank Information System (Sistema de Informações do Banco Central– SISBACEN).
For electronic registration purposes, foreign direct investment is defined as the permanent ownership interest held in the Brazilian investee, or, according to common market practices, the ownership interest intended to be permanently held by nonresident investors, whether individuals or legal entities, residing, domiciled or headquartered abroad, through the ownership of shares or quotas representing the corporate capital of Brazilian companies, as well as the allocated capital of foreign companies authorized to operate in Brazil. 
The party responsible for the foreign direct investment must first enroll in SISBACEN, according to the rules currently in effect. When registered through the RDE-IED, foreign direct investments will be given a permanent number for the investor- investee case, and all subsequent changes and additions will be made under this same registration.

According to the provisions of Circular 2.997/00 the foreign investment to be performed and registered is not subject to preliminary review and verification by the Central Bank, being thus declaratory, performed through a statement, which means that the Brazilian investee and/or the representative of the foreign investor are responsible, themselves, for registration of foreign investments.

All foreign investments must be registered with the Central Bank of Brazil. This registration is essential for offshore remittances, capital repatriation and registration

of profit reinvestment.

3. Remittance of Profits

There are normally no restrictions on the distribution and remittance of profits abroad. Profits as from January 1, 1996 are exempt from income tax withholding.

Profit remittances must be registered as such through the RDE-IED Mode, considering the ownership interest held by the investor in the total shares or quotas that make up the paid-up corporate capital of the investee.

Brazil has signed double-taxation treaties with the following countries: Sweden, Japan, Norway, Portugal, Belgium, Denmark, Spain, Austria, Luxembourg, Italy, Argentina, Canada, Ecuador, the Netherlands, the Philippines, France, Korea, the Czech Republic and Slovakia, Finland, Hungary, India, China, Chile and Israel.

4. Repatriation of Capital
Foreign capital registered with the Central Bank of Brazil may be repatriated to its country of origin at any time without preliminary authorization.

According to article 690, II of the 1999 Income Tax Regulations, foreign currency amounts registered with the Central Bank of Brazil as nonresident investments may be repatriated without income tax assessment. In this case, the foreign currency amounts, which proportionally exceed the original investment (capital gain) will be subject to 15% withholding income tax.

In the specific case of repatriation of capital, it should be noted that the Central Bank of Brazil will normally examine the net worth of the company involved, as shown on its balance sheet. If the net worth is negative, the Central Bank of Brazil may decide that there was dilution of the investment, and may thus deny authorization for repatriation of a part of the investment in proportion to such negative result.

5.
Transfer abroad of investments in Brazil

Law no 10.833, of December 29, 2003 (“Law no 10.833/03”), establishes that, as from February 1, 2004, “the acquirer, individual or legal entity resident or domiciled in Brazil, or the acquirer’s attorney-in-fact, when such acquirer is resident or domiciled abroad, shall be responsible for the retention and payment of the income tax applicable to capital gains under article 18 of Law no 9.249 of December 26, 1995, earned by the individual or legal entity resident or domiciled abroad, who disposes of property located in Brazil.” Before the entering into force of referred Law, transactions of disposal or conveyance of assets or rights located in Brazil, carried out between individuals or legal entities headquartered abroad, were not subject to Brazilian Income Tax. Referred taxation, however, applies only if the income was granted to the seller of the assets or rights located in Brazil, not to the acquirer.

The foreign purchaser will be entitled to register capital in the same amount as the registration previously held by the selling company, once again regardless of the price paid for the investment abroad. In this case, the registration number in the RDE-IED Mode of the Central Bank of Brazil should be changed to reflect the name of the new foreign investor, which is essential to allow the new investor to remit/reinvest profits and to repatriate capital.

5.a. 
Restrictions on Remittances Abroad

Remittance of funds abroad is restricted when such funds are not registered in the RDE-IED System, since remittance of profits, repatriation of capital, and registration of reinvestment are all based on the amount of foreign investment registered.

5.b.
Restrictions on Foreign Investment

Below are certain prohibitions and limitations imposed on foreign capital in the Brazilian economy.

(A) Prohibitions:

Participation of foreign capital is prohibited in the following activities:

• the development of activities involving nuclear energy;

• health services;

• post office and telegraph services; and

• the aerospace industry.

(B) Limitations

• As a consequence of the 1995 constitutional reform, Brazilian companies (even under foreign control) may now acquire, operate and lease rural lands. However, the acquisition of rural lands by an alien residing in Brazil or by a foreignbased legal entity authorized to operate in Brazil is subject to certain conditions prescribed by law, as well as to congressional authorization.

• There are also some limitations on the acquisition of real properties alongside frontier areas, for national security reasons. Acquisition of these lands is conditional on prior authorization of the General Office of the National Security Council.

• There are also certain restrictions on participation of foreign capital in financial institutions; however, these restrictions can be lifted in the national interest. Supplementary legislation will likely be enacted to regulate this matter, including investments in insurance companies.

• The development of the public air services, for the operation of regular transportation, depends upon prior concession. According to Law, such concession, on its turn, shall only be granted to Brazilian legal entities (son understood those headquartered and managed in Brazil), and in which at least 80% of the voting capital is owned by Brazilians (limitation which also applies in capital increases). Moreover, the management of such companies must be conferred exclusively to Brazilians. Finally, the entering of foreign capital, within the authorized 20% of the voting capital, depends upon approval from the aeronautical authorities.

• Some restrictions apply to foreign investment in the ownership and management of newspapers, magazines and other periodicals, as well as in radio and television networks. 

Cable TV – Foreign capital – the limit is 49% of the voting capital, Law nº 8977/1995.
Radio, television, networks and newspapers – the limit is 30% of the voting capital, Law nº 19610/2002.

Telephones – no restrictions.
• Brazilian companies, even when under foreign control, may request and obtain permission to operate in the mining sector.

• Law no 9.074/95 provided that the Concessions Law (Law no 8.987/95) applies to the participation of private companies in the generation and transmission of electric power as well as in the operation of customs posts and terminals, highways and dams. There are no limitations on foreign capital investments in such private concerns.

6.
Forms of Association 
Sociedade anônima

Brazilian legal system provides for several forms of association, both incorporated and unincorporated.  Consortia and other forms of joint ventures are permitted where the parties do not detach from their individual corporate status. On the other hand, the companies are organized by mere written agreement, either private or public, in which the wish of the contracting parties may lead them to organize incorporated or unincorporated entities. Among the latter are “sociedade em comum” and “sociedade em conta de participação”.

In relation to incorporated entities, the Brazilian legislation provides for the following types: sociedade simples, sociedade em nome coletivo, sociedade em comandita simples, sociedade limitada, sociedade anônima and sociedade em comandita por ações.

The Law gives corporate status to such companies after the registration with the applicable pubic registry office, which thus become legal entities with assets separated from those of their partners and different levels of responsibility.

Brazilian Law also provides for the associations, foundations and co-operatives, forms of association which, either due to their charitable nature or because of the particular characteristics of their formation or objectives, are different from commercial organizations, whether or not they earn income.

We should mention at this point that, apart from sociedades anônimas, all the corporate entities permitted under Brazilian legislation may indistinctly function as sociedades simples or of business corporations, which, must however, be expressed in its articles of association since its organization, and sociedades simples are filed in the Civil Registry of Legal Entities and business corporations are filed with the state registries of commerce.

There are two kinds of sociedades anônimas: a publicly held company which obtains funds through public offers and subscriptions and is supervised by the Brazilian Securities Commission (CVM), and a private company which obtains capital from its own shareholders or subscribers, having the option of a simpler accounting and administration system.

The capital stock is represented by securities called shares. Depending on the rights or advantages conferred to their holders, the shares may be common, preferred or fruition shares.

By means of a Shareholders’ Agreement, the shareholders can enter into an agreement among themselves as regards the purchase and sale of their shares, to establish pre-emptive rights for their acquisition, and also as to the manner in which they exercise their voting rights. The obligations set forth in the Shareholders Agreement are enforceable by specific performance and must be respected by the Company.

Sociedade Anônima may be managed by a Board of Directors and by a Management Board or only by a Board of Directors, depending on what law or the By-laws determine.

The Management Board is a collective decision-making body which is mandatory in publicly held and authorized capital corporations and optional in private corporations and must be comprised of at least three (3) members, who must be shareholders, individuals. There are no Brazilian residency requirements for the Management Board members. 
The Board of Directors is the executive body of the sociedade anônima. Its esponsibility is to represent the company and to practice all such acts as are necessary for its regular operation. It is composed of at least two directors, who may or may not be shareholders, and who must be individuals, necessarily residing in the country, and who may be elected for a maximum term of three years.

The shareholders are entitled to perform the inspection through an Audit Committee.

Sociedade limitada

Sociedade Limitada is governed by Decree no 1.052 to 1.087 of the Civil Code, and may adopt the form of sociedade simples or sociedade empresária, according to the corporate purpose, as well as, its definition of business company.

Sociedade limitada is organised through the Articles of Association and has limited liability partners. Since every partner has its responsibility limited to the value of their shares, all of them are jointly liable for the payment of the capital stock.

The company, under the New Civil Code started to have an organic structure, whose corporate bodies are the Meeting of Shareholders, the Management and the Audit Committee all of them fixed by the partners in the articles of association themselves. The meeting of shareholders is the collective decision-making body comprised by the corporate charter, which must always meet whenever the law or the articles so require. The management will be carried out by one or more individuals, who need to be resident in Brazil, shareholders or not, indicated in the articles of association, whereupon the term, established or not for the mandate will be set forth.

The capital stock is divided into corporate shares. The share represents the amount in money, credits, rights or assets by which the shareholder contributes for the formation of the company’s capital. The shares must be registered and are not represented by credit securities. As the ownership and the number of quotas are written in the Articles of Association, any transfer of title over the shares will require an amendment to such Articles. At the meetings of shareholders, changes that result in modification to the articles of association or reorganization act the corporate status of the company will depend on favourable votes comprising threefourths (3/4), at least, in the capital stock.

Other corporate types and forms of association

Due to the unlimited liability vested to them, the other company types are not commonly used but may become attractive under certain business circumstances.

7.
Registration process

Brazil has two kinds of public registers for companies:
I.
 the commercial registry service - intended for the filing of the actions of business companies (besides the registration of individual partnerships and the inscription of subordinates of the individual partner and other assistant agents), made by the State Commercial Registries, which are bodies of state jurisdiction; and,

II.
the Civil Registry service, intended for the registration of the acts of sociedades simples, is made by the Civil Registries of Legal Entities which are bodies with jurisdiction at the places to which they belong.

8.
Publicly-Held Companies
General

Law no 6.404/76 (also known as the Brazilian Corporations Law) makes a distinction between “private” and “open” companies. Open (or publicly-held) companies must necessarily take the form of a corporation and their securities are admitted for trading on the securities market, allowing them to raise funds from the public.

Because publicly-held companies are permitted to raise funds through public offerings of their securities, they are subject to a series of specific obligations imposed by law and by regulations issued principally by the Brazilian Securities and Exchange Commission (Commissão de Valores Mobiliários – the “CVM”).

The CVM, which was created by Law no 6.385/86, is a federal agency linked to the Treasury. The purpose of the CVM is to regulate, develop, control and supervise securities markets in Brazil. With the changes introduced by Law no 10.303/01, the CVM’s jurisdiction was enlarged to include the Commodities and Futures Markets, the organized over-the-counter market and securities transactions clearing and settlement entities. The CVM is an independent agency that operates under a special regime. Although it is linked to the Treasury, the CVM is not subordinate to the minister. The CVM has independent administrative authority, with its own financial resources and budgetary powers. The CVM’s commissioners have a fixed mandate and cannot be removed at will.

One of the CVM’s purposes is to protect investors. Protection of investors, through various control and supervisory mechanisms, is ultimately aimed at stimulating investment of savings in stocks and the financial markets.

Thus, while in private companies there is great freedom to establish rules for the operation of the company that will best serve the shareholders’ interests, because publicly-held companies can seek funds from the investing public, they are subject to a number of restrictions that reduce the shareholders’ flexibility in establishing the rules that will govern the company.

Publicly-held companies must be registered with the CVM in order to have their securities admitted for trading on the stock exchange or on the over-the-counter market, in addition to meeting the registration requirements imposed by the stock exchange or over-the-counter institutions.

The CVM may classify publicly-held companies in various categories, according to the types and classes of securities issued by the company and admitted for trading in the market, and specify the rules that will apply to each category, although the CVM has not yet done so.

Only publicly-held companies may issue depositary receipts (DRs), which are certificates representing shares in the company. DRs are traded on foreign markets,

enabling the company to raise funds outside Brazil.

Management

Unlike private companies, in which a board of directors is optional, publicly-held companies are required to have a two-tiered management structure, composed of a board of officers and a board of directors.

The board of directors is a deliberative body, with powers to supervise the company’s business and to establish its internal structure. The board must have at least three directors, all elected at the general annual meeting of the shareholders of the company. Directors may be non-residents, but must be shareholders of the company. Non-resident directors must appoint a representative who is resident in Brazil to receive service of process in legal proceedings based on Brazilian companies legislation.

9.
Tax System
Brazil’s Tax System

Brazil has traditionally had a complex tax system. The Federal Constitution of Brazil divides the tax jurisdiction among the (federal) Union, the states, the Federal District and municipalities. 

All levels of government may create taxes according to the tax jurisdiction granted by the Federal Constitution. The Union still has powers to create certain taxes, so-called contributions, such as social contributions, contributions for the intervention in the economic order and in the interest of professional or economic categories. 

Upon exercising their taxing powers the Union, the states, the Federal District and municipalities are subject to many constitutional limitations, which exist to assure taxpayers a certain level of certainty and avoid arbitrary tax impositions. 

This section summarizes the most significant taxes affecting businesses in Brazil.

Federal Taxes

The following taxes may only be levied by the Federal government: Import duties; Export duties; Income and capital gains tax; Tax on industrialized goods; Tax on credit and exchange transactions, on insurance and on securities; Tax on rural land and Tax on large fortunes.

Income Tax:

I.
 Income tax is assessed on income derived by resident individuals from domestic or foreign sources at the rates of 15% and 27,5% (depending on the level of income); capital gain tax is assessed on capital gains derived by resident individuals at the rate of 15%;

II.
 Corporate income tax is assessed on profits and capital gains generated by operations carried out within Brazil or abroad; corporate income tax is normally assessed on net profits generated by operations carried out by the company (other applicable basis are the notional profit and the estimated income). Taxable income is equal to net profits (ascertained in quarterly or annual balance sheets) adjusted by additions and deductions set forth in income tax legislation.

III.
 Corporations are required to calculate their income tax on net profits adjusted by additions and deductions set forth in income tax legislation may opt to monthly estimate it in accordance with special rules set forth in income tax law.

IV.
 Current corporate income tax rate is 15% regardless of the corporation’s business. There is a 10% supplementary tax on the portion of net profits which exceeds R$ 20.000,00 per month.

V.
 Dividends based on profits ascertained as of January 1, 1996 paid out or credited by corporations are no longer subject to income tax (either at the source or as part of the taxpayer’s return), whether paid out to individuals or corporations domiciled in Brazil or abroad.

VI.
 Withholding income tax (IRF) is imposed on income other than profits paid, credited, remitted or delivered to non-residents, at the rate of 15%  or 25% according to the nature of the income (as of 01.01.2001, a contribution to intervene in the economic domain has also been  imposed on remittances to a foreign person of royalties or any compensation deriving from transfer of technology, at the rate of 10%, cases in which the withholding income tax rate is 15%) and to the country of residence of the beneficiary. As noted above, dividends are not taxed.

VII.
 As of January 1, 1997 a number of rules were introduced in income tax law to regulate transfer pricing in deals carried out by resident individuals or corporations with non-resident parties regarding importation and exportation, and payment of interest abroad. These rules apply to deals which involve the following situations:

A.
a domiciled corporation that carries out business with non-domiciled related parties;

B.
a domiciled individual or corporation which carries out business with a related or unrelated party domiciled in a country where income tax is assessed at a rate lower than 20%, non-existent, or where the domestic legislation imposes secrecy as regards either to equity participation or to its ownership.

The tax on industrialized goods (IPI) is levied on the output and on the importation of industrialized goods. IPI is a value-added tax; the amount of tax due may be off- set by the credits arising from the tax imposed on the purchase of raw materials, intermediary products and packaging materials. However, such mechanism is not applicable to credits related to fixed assets. Rates are assessed on the value of industrialized goods as they are imported or output from domestic plants, and vary in accordance with the nature of goods; the average rate is 10% which may be increased or lowered by the tax administration. IPI is not levied on exports.

The Tax on credit and exchange transactions, insurance and securities (IOF) is assessed on the amount of bank loans and similar transactions, on the amount of foreign currency purchased or sold, on insurance premiums and the price of securities sold or purchased. The Tax rate depends on the kind of the operation.

The Tax on large fortunes (IGF) has not been created yet.
State and the Federal District Taxes

States and the Federal District are allocated the following taxes:

• inheritance and gifts tax (ITD);

• tax on transactions related to the circulation of goods, interstate and intermunicipal transportation, and on communication (ICMS);

• tax on the ownership of motor vehicles (IPVA);

ICMS is the main State tax and is imposed on operations regarding the circulation of goods, including importation, and on interstate and intermunicipal transportation and on communications services. ICMS is a value-added tax which allows the taxpayer to record input tax credits from the ICMS paid on the purchase of raw materials, intermediary products, packaging materials.

Credits related to fixed assets are admitted with restrictions. Intrastate rates normally vary from 7% to 25% (average rates are 18% for RJ, SP, MG and RS and 17% for other states and DF); in interstate operations applicable rates are 7% or 12% depending on destination. ICMS is not levied on exports.

Municipal taxes

Municipalities and the Federal District are granted the following taxes:

• urban property tax (IPTU);

• tax on disposal of real state (ITBI);

• services tax (ISS)

ISS is levied on the rendering of certain services listed in federal law. As a rule, the average rate is 5%.
Social contributions

The Federal government may levy the following social contributions to fund social programs:

• Social contribution on corporate profits – CSL: it is levied on profits before income tax ascertained in accordance with commercial law, adjusted as set forth in the law. Current rate is 9%;

• Social security contribution – COFINS: it is levied monthly on the gross income from the sale of goods and services; current rates are 3% and 7,6%, the former cumulative and the latter non-cumulative, according to criteria set forth in the law;

• Contribution for the Social Integration Program – PIS: it is levied monthly on the gross income from the sale of goods and services; current rates are 0,65% and 1,65%, the former cumulative and the latter non-cumulative, according to criteria set forth in the law; 
• Social security contribution – COFINS and Contribution for the Social Integration Program – PIS on import of services and goods: they are be levied on the custom value of goods or the price paid for the services, with the applicable taxes included, at rates of 7,6% and 1,65%, respectively, or specific rates, as the case may be; 

• Social security contribution on payroll – CINSS: employers shall withhold and pay the contribution on behalf of their employees, at the rates of 11%; self-employed workers pay 20%; in both cases the basis for computation of this Contribution is limited to R$ 2.400,00 (monthly adjusted as of January 2004). Corporations pay it at the rate of 20% on payments made to individuals for services rendered with no ceiling;

• The Provisional Contribution on Financial Operations (CPMF) was established in accordance with Constitutional Amendment no 3/93 is collected as from January 1997 to January 1999 and was extended to December 2007 by Constitutional Amendment no 42/03. The rate is 0,38%;

• Contribution to intervene in the economic domain (CIDE):

I.
 CIDE/Fuel is levied at specific rates on import and trade in the domestic market of fuel; and

II.
 CIDE/Remittances is levied on remittances to a foreign person of royalties or any compensation deriving from transfer of technology, at the rate of 10%.

10.
Anti-Trust Legislation
For almost thirty years, Brazil had an antitrust law that although greatly inspired by the U.S. regulatory model was in fact inoperative. The mechanisms created to enforce Law no 4.137, of September 10, 1962, were swept in the bureaucratic system of the government.

In 1990 and 1991, however, Laws nos 8.002 and 8.158 helped to focus on a new set of issues such as the establishment of a new economic order, as well as the protection of free competition and of the consumers’ rights. It was in this scenario that Law no 8.884 was enacted on June 11, 1994.

The powers of the antitrust enforcement agency CADE (Administrative Council of the Economic Defense), formed in 1962, were strengthened. As a government agency under the Ministry of Justice, CADE is now better equipped to carry out its constitutional duties. CADE, assisted by the Secretary of Economic (SDE), and the Secretary of Economical Follow-up (SEAE) exerts its powers on behalf of the community, and as such considers to have jurisdiction over any acts performed outside the country which may have any consequences in Brazil. The Law deems it a domestic company any foreign company which has any subsidiary, branch, agency, office, representative or the like in Brazil (article 2, § 1o, modified by Law no 10.149, dated 21/12/2000). 

Law no 8.884/94 specifically states these authorities’ jurisdiction over any and all individuals and legal entities, whether public or private, organizations and joint ventures, including those of a temporary nature, or without legal personality. The antitrust Law also sets forth the instances where there will be individual liability of the officers, severally or jointly with the company itself. In addition, Section 18 admits, under limited circumstances, the theory of disregard of the legal entity (piercing the corporate veil).
10.a. Acts Prohibited By The Antitrust Law
Among those acts contrary to the economic order and therefore prohibited by the antitrust law are, for instance, to limit or impair any free competition; to control any relevant market of goods and services; arbitrary increase of profits and the abusive exercise of economic power. Furthermore, the following acts are contrary to the Brazilian legal system now in force: any price fixing agreements between competitors; market sharing covenants; any obstacles created to new competitors attempting to enter the market; dumping; restraints on the trade of certain goods to increase prices; and fixing of any excessive prices. The Law also lists at least twenty-four different kinds of infringement to be carefully examined, whenever considering any business association or combination of efforts. 
10.b. Applicable Penalties
The penalties can be, based on the nature of the infringement, the number of times it has occurred, and the economic situation of the infringer. They may reach thirty percent of the company’s total gross sales in the preceding year, together with fines ranging from 10% to 50% of the amount of the transactions, that can be charged in double in case of recurrence. Moreover, it is worth mentioning that there are other penalties which could be imposed such as prohibition to do business, to enter contracts or request fiscal or legal incentives from government-owned companies.

It is important to note that, for article 54 purposes, one must consider acts that may prejudice free competition or result in market domination, and so must be submitted to CADE for approval, the amalgamation of companies or group of companies resulting in a market share of over twenty percent, or if any of its participants has registered an annual gross invoicing equivalent to R$ 400.000.000,00,(four hundred million reais). CADE, however, through its Digest N˚ 1, published in the Official Gazette dated October 18, 2005, understood that for the application of the criteria established in the aforementioned article 54, it is only the amount of the annual gross invoicing exclusively ascertained in the Brazilian Territory by the parties of the operation submitted to its approval. This understanding is very important since it avoids the submission of several transactions to CADE only for the fact that the annual gross invoicing abroad of one of the relevant parties is equal or higher than R$ 400.000.000,00,(four hundred million reais).
Article 54 evidences that many acts of amalgamation may be approved, once certain circumstances of fact and law are duly justified (increase of productivity, better quality, technology improvement, no direct damage to the existing competition, and above all, clear benefits to consumers as a result of price reduction). At last, CADE may condition its consent to certain undertakings by the interested parties which shall otherwise incur penalties for non-compliance.

On August 19, 1998, CADE issued Resolution no 15, which details the information and documents required to be attached to an application, be it made before or after the judicial act. The list of required data is very comprehensive and may present some difficulties to the submitting party, since some documents refer to international levels.

On its final part, Law no 8.884/94 provides for, under certain circumstances, the possibility of taking over violating companies, by means of a judicial order, and thereafter nominating an intervenor to manage them.

11.
Labor Law In Brazil
Labor Law in Brazil was influenced by transformations in Europe, the various countries concern in creating law to protect workers, and particularly the commitment made by the country with the International Work Organization, which combined with important domestic factors – such as the government labor policy and the industrial upsurge – triggered the creation of a series of laws.

Only in 1943, the Consolidation of the Brazilian Labor Laws (CLT) was created to combine the few laws existing at that time in addition to the institutes developed by legal scholars. CLT accounts for more than 900 articles.
Throughout the years, the Brazilian legal system was modernized and various laws were created to rule important issues, such as strikes, and to provide new wording to some CLT’s articles.

With the enactment of the Federal Constitution in 1988, in addition to the labor norms duly consolidated, new labor rights were created or improved in the body of the final version.

The labor rights provided for by the Federal Constitution, the CLT, and specific labor laws are the following:

1.
 minimal salary;

2.
 44-hour weekly working hours;

3.
 salaries not decreased;

4.
 unemployment insurance;

5.
13th salary;

6.
 profit sharing;

7
additional pay for overtime;

8.
 annual vacations;

9.
 maternity leave;

10.
 paternity leave;

11.
 prior notice;

12.
 retirement;

13.
 approval of collective norms;

14.
 employment-related accident insurance;

15.
Workers ‘ Compensation Fund;

16.
 right to strike;

17.
provisional tenure for members of Internal Commission for Accident Prevention, employees victims of employment-related accident and the pregnant employee;

18.
 tips;

19.
 commission;

20.
 family allowance;

21.
 education allowance;

22.
 transport pass;

23.
 food voucher;

24.
 children’s aid;

25.
unhealthy work-conditions allowance;

26.
 risk premium;

27.
night premium;

28.
 transfer allowance;

29.
 funeral aid;

30.
 paid weekly rest;

31.
 unemployment insurance; and

32.
 employment record in Work Booklet.

There are also other sources of law which the Brazilian Labor Courts must respect:

I.
 Collective Bargaining and Collective Labor Agreements;

II.
 Superior Labor Court Jurisprudence Statements;

III.
 Norms issued by the Ministry of Labor; and

IV.
 Some Agreements developed by the International Employment Organization.
Labor rights have imposed heavy costs on companies. As a result, many companies decided to adopt outsourcing and more flexible labor rights (“flexibilization”) through Collective Bargaining or Collective Labor Agreements.
There is a clear tendency in recent decisions rendered by the Superior Labor Court towards accepting flexibility as an important fact for the current development of employment relationships.

In fact, Brazil has been undergoing an important historic moment and major changes are expected. One of these changes was the Constitutional Amendment no 45. Approved in 2004, the amendment expanded the competence of the Brazilian Labor Courts. Before it, such competence was restricted to conflicts between employers and employees. Now, the Labor Courts are competent to settle disputes arising not only from employment relationships, but also from labor relationships (in broad sense), including, for example, disputes stemming from services provided by independent workers.

11.A.
Foreign Work In Brazil
The Ministry of Labor, through the Immigration Coordination (CGIg), has the specific competence and authority to grant work authorization for foreign nationals to work in Brazil, according to Law no 6.815 dated of August, 19, 1980.

Immigration matters involve a high degree of discretional powers of the authorities.As one knows, immigration and work permit granting for foreigners are fields closely connected to the sovereignty of a country and reflect policies adopted by the government and reciprocity treatment.

Therefore, the application for a visa does not create any right to be granted with such visa, it constitutes a mere expectation only. There are different types of visas defined by the Brazilian Law, whose eligibility depends on each specific situation and purpose of the trip. Therefore, not all of them allow foreigners to work in Brazil. Generally, there are no restrictions concerning the nationality of the applicant or if the applicant has any spouse or children under 18 years old.

The law establishes 7 (seven) categories of visas:

• Transit

• Tourist

• Temporary

• Permanent

• Courtesy

• Official and

• Diplomat

The most commonly used categories of visas are the tourist, temporary and permanent visas.
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